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I. INTRODUCTION
Amicus Curige Tall Timbers Research Station & Land Conservancy
(“Tall Timbers”) and the Georgia Wildlife Federation (“GWF™) respectfully
‘submit the following brief in support of certain specific positions taken by the
Petitioners, Friends of the Chattahoochee, Inc. and Sierra Club. For the reasons
stated herein, Tall Timbers and GWF respectfully request that this Court
reverse the decision of the Georgia Court of Appeals and remand to Georgia’s
Office of State Administrative Hearings the Clean Air Act Prevention of
Significant Deterioration permit issued by the Georgia Environmental
Protection Division (“EPD”) to Longleaf Energy Associates, LLC (“Longleaf”)
for construction of a 1,200 megaWatt pulvefized coal-fired power plant in Early
County, Georgia, to be named the Longleaf Energy Station.
1. STATEMENT OF INTEREST
a. Tall Timbers Research Station & Land Conservancy
Tall Timbers Research Station & Land Conservancy celebrated its 50"
anniversary in 2008, Tall Timbers began in 1958, the vision of Henry L.
Beadel. Tall Timbers is a widely regarded information resource for the areas
of fire ecology, forestry, game management and vertebrate ecology. Tall
Timbers is recognized as the birthplace of the study of fire ecology and is an

advocate to protect the right to use prescribed fire as an integral component of



forestry, farming and hunting land uses and co:uservatiron of the fire dependent
southern pine ecosystem. The Tall Timbers Land Conservancy is recognized
as one of the nation’s leading regional land trusts, as it has protected
traditional land uses in North Florida and South Georgia by conserving more
than 110,000 acres of high quality, fire dependent habitat in the southeastern
coastal plain through the use of permanent conservatipn easements. (For more
information, please see www.talltimbers..org.) Tall Timbers has assisted in the
formation of prescribéd fire councils in a number of states in the southeast
inciuding Florida, Georgia;,-Alabama and South Carolina.

The Albany Quail Project, briginally established by Auburn University
in 1992, became part of the Tall Timbers Game Bird Program in 2008. The
Game Bird Program performs research and provides landowners with land
management information in Georgia, Alabama, and Florida.

The mission of Tall Timbers is to “foster exemplary land stewardship
through research, conseryation, and education.” Tall Timbers’ land ethic
philosophy states:

- We believe in developing and maintaining  long-term

studies/research, including use of fire as a necessary land management

tool.



- We believe that economic, social and ecological factors are

interrelated components of good land stewardship.

- We believe in protecting outstanding examples of natural

ecosystems and all of their components.

- We believe in respecting the rights and recognizing the

responsibilities of private property ownership.

Tall Timbers endeavors to foster Exemplary Land Stewardship through
research, conservation and education. This stewardship balances economic
utility and ecological values within a framework of long-term conservation.

Prescribed burning is an essential and . irreplaceable mechanism for

forest management, farming and wildlife management in South Georgia and
North Florida. There is literally no substitute. The economic impact of
eliminating or impeding prescribed burning would be significant, and would
be felt by all who own and manage farms, forestlands and/or seek to manage
for game or other wildlife. Prescribed fire is critical for maintaining
ecosystem health and plant and animal diversity on the landscape.
Removing prescribed fire would result in significant changes to the
landscape, including adyerse effeéts to, and eventual elimination of,
indigenous, fire dependent plant and animal populations, including a nuﬁber :

of species protected by the federal Endangered Species Act. Prescribed fire



is also essential for removing excess flammable plémt material from forests
that can otherwise result in catastrophic wildfires which threaten lives and
property and can cause air quality disasters.

Prescribed burning does contribute to the amount of particulate matter
(“PM”) in the air. That is the reason Tall Timbers is very concerned about the
potential particulate matter emissions of the proposed Longleaf plant and the
Sfuture impact of those emissions on the already existing economic interests of
individuals and businesses in South Georgia and North Florida. Those who
depend upon prescribed fire — farmers, foresters, public land managers, and
wildlife managers — share these concerns. The potential impact is clear. EPD
has already reported that Doughérty County (Albany) is nearly exceeding the
24-hour PM2.5 standard. If, as Petitioners’ expert indicates, the Longleaf
plant’s emissions push the region into non-attainment of the National Ambient
Air Quality Standards (“NAAQS”) for PM2.5, then, farmers, foresters and
game managers could be forced to'halt or limit their use of prescribed fire. That
would seriously and adversely affect the economy, the environment and the
rural land use traditions of the region.

For these reasons, Tall Timbers respectfully submits that, on remand, the
impact of Longleaf’s PM2.5 emissions on ambient air quality must be fully and

exhaustively evaluated before any EPD permit is issued for the proposed



‘Longleaf plant. That has not been done — not by Longleaf and not by EPD.
Thaé evaluation must be done. If, but only if, the decision (;f the Court of
Appeals is reversed, that evaluation can be done. | Then,. and only then, can the

.impact of the proposed Longleaf plant upon the economic interests,
environment, and safety of those businesses and individuals already resident in
the South Georgia and North Florida region be understood and considered. If
operation of the Longleaf plant will or may lead to a violation of the PM2.5
NAAQS, the requested permit should, after remand, be denied.

b. The Géorgia Wildiife Federation—

The Georgia Wildlife Federation, having been established by traditional
hunting and fishing clubs in 1936, remains the oldest and largest broad-based
wildlife conservation organization with sportsmen at its core. The Georgia
Wildlife Federation’s Mission Statement is clear: To encourage the intelligent
management of the life sustaining resources of the earth - its essential water
resources - its protective forests and plant life - and its dependent wiidlife - and
to promote and encourage the knowledge and appreciation of these resources,
their inter_re_latiohship and wise use, without which there can be little hope for
continuing abundant life. Representing more than 50,000 active sportsmen and
women and recreational interests, the Georgia Wildlife Federation joins this

effort to secure the perpetual future of Georgia’s most preferred, irreplaceable



and only natural tool for land, timber, agricultural and wildlife habitat
management -- prescribed fire.

Georgia law supports private property landowners’ stewardship rights
through The Georgia Prescribed Burning Act, see OCGA §§ 12-6-145 and 12-
6-146.

Benefits of prescribed fire include: sustainihg native species of flora and
fauna, maintaining and sustaining the biodiversity of Georgia’s pine forest

ecosystems, and supporting the fire dependent ecosystems and their inter-

related-dependent wildlife. The continued use of prescribed fire is critical in
preventing catastrophic wildfires which can result in potential loss of property,
livelihoods and lives. Prescribed fire is the “ounce of prevention worth a pound
of cure” for preventing the establishment of competing invasive species and the
myriad of benefits it provides.

Agriculture is Georgia’s largest indﬁstry and economic activity; it is
dependent on fire use practices. Prescribed fire is a land based tool supporting
both the cultural and ecological stewardship values 6f thousands of Georgia
families, farms and businesses; resulting in billions of dollars of economic land
utility through agriculture, wildlife and timber operations.

As a leader in prescribed fire education and awareness, the Georgia

Wildlife Federation partners with many conservation organizations and



governmental agencies, along with the Georgia Prescribed Fire Council, to
promote its use. Prescribed fire is one of the top five priorities for
implementation of Georgia’s State Wildlife Action Plan. The continued use of
" prescribed fire is a priority of the Georgia Wildlife Federation and is to be used
by private landowners and public employees operating as advisors and
practitioners.

The Georgia Wildlife Federation through its participation and leadership
with other conservation groups, private industry and government, has worked
diligently with stakeholders to draft a manageable state smoke management
plan. The Georgia Wildlife Federation has advocated for and supports both
state and federal funding to create a reai—time pém}itting/reporting, weather
monitoring and smoke modeling/prediction system to better serve the
prescribed fire community addressing air quality concerns for all of Georgia.

Any governmental action, including point source. permits like the
Longleaf PSD Permit under appeal, that might negatively impact, reduce,
" suppress, curtail or limit the use of prescribed fire, should be scrutinized,

remanded and immediately revisited using current modeling standards required

by the EPA.



The Georgia Wildlife Federation joins Tall Timbers in requesting that the
Court reverse the Court of Appeals on the issue of PM2.5 and remand the

permit where, after remand, it should be denied.

III. ARGUMENT AND CITATION OF AUTHORITY
A, If the Lonéleaf Plant is Built, Essential Prescribed Burning in South
Georgia May be Rendered Illegal or Be Limited, with Serious
Economic and Environmental Impacts. :
At the administrative hearing, the Petitioners submitted an uncontradicted
expert affidavit which showed conclusively through precise modeling that the
proposed Longleaf plant would emit levels of PM2.5 that would in turn cause
much of South and Southwest Georgia to become so-called non-attainment
areas. Once an area reaches non-attainment status, strict limits must be
implemented to reduce pollution and to bring an area into attainment. This
would likely result in prescribed burning being limited or banned because
prescribed burning emits the same sized particles as the proposed plant. Thus,
if the plant is built and its operation causes the area to be in non-attainment,
prescribed burning practices may be gravely impacted.
The Clean Air Act’s purpose is “to protect and enhance the quality of the

Nation’s air resources so as to promote the public health and welfare and the

productive capacity of its population.” 42 U.S.C. § 7401(b)(1). In part, the



' U.S. Environmental Protection Agency (“EPA”) attempts to accomplish this
goal by setting health-based air quality standard; called National Ambient Air
Quality Standards. 42 U.S.C. § 7409. EPA has established such air quality
- standards for six pollutants and Georgia monitors to determine whether areas
are attaining those standards. Areas purrently meeting the standards are called
“attainment areas.” Areas failing to meet the standards are called “non-
attainment areas.”

In order to achieve and maintain “attainment,” Georgia has an approved
State Implementation -Plan;-which is a set of regulations promu}gated by the
State of Georgia and approved by the EPA. The State Implementation Plan
contains regulations that are designed to facilitate Georgia’s attainment and
maintenance of pollution levels in the atmosphere that provide an adequate
margin of safety to protect public health and the environment. 42 U.S.C. §
7409.

Pollution limits vary depending on whether or not a facility is sited in an
area of the State that is attaining the National Ambient Air Quality Standards.
If an area is out of attainment for a given pollutant, strict limits must be in place
to bring that area back into attainment. The Clean Air Act prohibits the
issuance of a permit to a facility that will cause or confribute to a violation of

any National Ambient Air Quality Standard, thereby putting an area in non-
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"attainment. See 42 U.S.C. § 7475(3)(]3). Once an area is in non—atfainment, the
State must submit a plan to EPA prescribing measures to improve atr quality so
as to bring the area back into attainment. See 42 U.S.C. § 7502. Included in

_these rplans would be stricter limits on activities that confribute to pollution in
the airshed.

The practical effect of all this in terms of the Longleaf case .is as follows:
PM2.5 emissions from the Longleaf p.lant will cause the area to exceed
NAAQS, thus putﬁng the area into nonattainment. Other activities, including
prescribed burning, must then be limited in order to bﬁng the area back into
attainment. That is a serlous problem for Tall Timbers and its members, for
GWF and its members, and for all those economic interests dependent upon
prescribedrbuming — farmers, foresters and game managers. As stated above,
Tall Timber’s members rely on prescribed burning for a variety of beneficial
reasons, including economic and environmental reasons.’

B. The Court of Appeals Failed to Apply the Proper Standard for

Determining Summary Judgment and Ignored the Genuine Issue of
Material Fact Regarding the PM2.5 Issue.

In a case in which the economic future of farming, forestry and hunting is

at stake, the Court of Appeals made the basic mistake of ignoring the law

! The impact of limitations on prescribed burning on farming and forestry
would be severe. The impact of such limitations on game management would
be devastating. You cannot have a quail hunting industry without prescribed
fire. '

11



- governing the standard for granting summary judgment. Under this Court’s
precedents, beginning with the seminal case of Lau’s Corp. v. Haskins, it is
well-established that summary judgment is not appropriate where the non-
| moving party comes forward with év‘idence that creates a genuine issue of
material fact. Lau’s Corporation v. Haskt_'ns, 261 Ga. 491, 405 S.E.Zd'474
(1991). The burden is always on the moving party to show the complete
absence of any genuine issue of material fact and that it is entitled to judgment
as a matter of law. /d. Moreover, in ruling on a motion for summary judgment,
the responding party should be gi‘}en the benefit of all reasonable doubt, and the——
court should construe the evidence and all inferences and conclusions most
favorably toward the party opposing the motion. Moore v. Goldome Credit
Corp., 187 Ga. App. 594, 595-596, 370 S.E.2d 843 (1588).

In Count X1 of their Petition, the Petitioners alleged that Longleaf did not
submit an adequate modeling demonstration for PM2.5, a miniscule particle
whose size belies its danger. Under the applicable federal and Georgia
regulations, Longleaf was required to demonstrate, by such modeling, that its
proposed plant would not violate any NAAQS. Instead of actually modeling for
PM2.5, Longleaf relied on modeliné for another pérticle, PM10, which is a
larger pﬁrticle that is also emitted from coal plants, and Longleaf used that

PM10 modeling as a proxy for PM2.5 modeling and analysis, even though it is

12



_possible to do precise modeling for PM2.5. Longleaf and EPD filed motions
for summary judgment below arguing that Petitioners could not assert a claim
for Longleaf’s failure to model for PM2.5, citing their PM10 modeling. At no
time ;iid Longleaf or EPD cite to any modeling for the actual pollutant at issue
— PM2.5. |

Under the Lau’s Corp. decision, the burden shifted to Petitioners to
produce evidence showing that the proposed piant would violate PM2.5
standards. The Petitioners did just that — in no uﬁcertain terms. Petitioners
submitted an affidavit from one of the most-qualified expérts in the field of air
modeling, Mr. Khanh Tran.* Mr. Tran, who has 30 years of experience in his
specialty of air modeling and who has performed numerous emission analyses

and dispersion models for power plants across the United States, used an EPA

2 Mr. Tran has an M.S. in Mechanical Engineering from the University of
‘California, Santa Barbara and a B.S. in Mechanical Engineering from the
University of California, Santa Barbara, and has performed a Ph.D. research
project called “Development of a Predictive Dispersion Modeling System for
Real Time Emergency Applications,” that was presented at the Fifth
Symposium on Turbulence, Dispersion and Air Pollution at the American
Meteorological Society in Atlanta, Georgia in 1981. His specialty is air quality
modeling. He has extensive experience in the development, evaluation and
applications of air quality simulation models, from simple Gaussian dispersion
models to complex photochemical grid models. For the last 30 years, he has
successfully managed over 200 air quality studies conducted on behalf of
mostly government agencies and large Fortune 500 concerns including utilities
and oil companies. He has performed numerous emission analyses and
dispersion modeling for power plants across the United States. (See Offer of
Proof, Testimony of Khanh T. Tran, 6-R-2622.)

13



) authorized air model to evaluate PM2.5 for the proposed Longleaf facility,
(Offer of Proof, Testimony of Khanh T. Tran, pp. 1, 4, 6-R-2622, 2625.)3 The
results of this model showed that PM2.5 concentrations would exceed the 24-
hour NAAQS and thus the proposed Longleaf facility would violate federal and
state regulations. His affidavit explained why his modeling, which measures
the exact particulate at‘ issue — PM2.5 is a more precise indicator than the
estimate provided by Longleaf which, as noted, was based on extrapolations
from a different sized particle. (See Tran affidavit, submitted in Petitioners’
Respense to Motion for Summary Adjudication; See also Offer of Proof,
Testimony of Khanh T. Tran, p. 2, 6-R-2623.)

The Administrative Law Judge (“ALJ”) therefore was confronted Ey a
clear genuine issue of material fact. Longleaf and EPD argued that PM10
surrogate modeling was sufficient to predict the impact of PM2.5 emissions
from the Longleaf facility in the relevant geographic area. Petitioners
submitted uncontradicted expert téstimony, from an expert whose credibility
and qualifications were never the subject of an attack by a Daubert motion or a.
motion to strike, that Longleaf and EPD were wrong, and that based upon

precise modeling of PM2.5 the Longleaf facility would in fact violate NAAQS

? Citations to the record as maintained by the Court of Appeals are provided in
the following format: “Title of Pleadmg, page number, (volume number)-R-
(page number).”

14



-and thus a permit would not be legal. It seems inexplicable that the ALJ failed
to even mention either the disputed issue of material fact or the affidavit
testimony of Mr. Tran in her Order. A court cannot eliminate a crucial factual

issue merely by ignoring it. Under Lau's Corp. and other decisions of this

Court and the Court of Appeals, the ALJ was clearly required to deny summary

judgment and try the iésue of whether the Longleaf facility met PM2.5

NAAQS.

In reversing the ALJ on that point, the Superior Court recognized that the
ALJ had failed to apply Georgia’s summary judgment standard in dismissing
Petitioners’ PM2.5 claim:

Moreover, Petitioners offered affirmative evidence from their
expert who specifically modeled for and determined the actual
PM2.5 levels that would occur in the Early County attainment area
if the Longleaf plant were built. He concluded that "modeling of
PMZ2.5 shows concentrations during normal operations will exceed
the 24-hour NAAQS (National Ambient Air Quality Standards)."
(Tran Affidavit). Nevertheless, the ALJ granted Respondents'
motion for summary determination on the PM2.5 issue, concluding
that the PM10 modeling Longleaf performed was sufficient, as a
matter of law. (Superior Court Order, at p. 11, 39-R-19210.)

The Superior Court ruled that it was error for the ALT to ignore relevant
evidence submitted by a responding party at the summary judgment stage that
directly rebuts the moving party’s claim, and thus the Superior Court reversed

the ALY’s dismissal of Petitioners’ PM2.5 claim.

15



In reversing that ruling by the Superior Court, the Court of Appeals
totally failed to recognize or address the fact that the PM2.5 claim had been
dismissed at the summary judgment stage. Instead, the Court of Appeals
.adopted Respondents' arguments that (a) Respondents’ PM10 modeling could
serve as a surrogate for actual PM2.5 analysis and (b) that Respondents’ PM10
modeling was sufficient to suggest there would be no PM2.5 problem. The
Court of Appeals ignored Petitioners’ uncontradicted evidence that
Respondents’ arguments were wrong as a matter of fact and that the Longleaf
plant would cause PM2.5 concentrations to put the region-into non-attainment.

To reverse the Superior Court, the Court of Appeals had to ignore the
standard governing grant of summary judgment under Geofgia law, as
exemplified by the Lau's Corp. decision and many others. The Court of
Appeals’ decision simply ignores the fact that to win summary judgment,
Longleaf and EPD had to establish the abseﬁce of any genuine issue of material
fact. The Tran Affidavit submitted by Petitioners killed any possibility of
summary ‘judgment on the PM2.5 issue. That is clear under Georgia law. In
short, it is épparent that the Court of Appeals simply failed to undertake the
legal anglysis that this Court has held must apply to all cases at the summary

judgment stage.

16



C. The Court of Appeals Incorrectly Focused on PM10 as a Surrogate
for PM2.5 and Reached the Wrong Conclusion on That Issue.

The Court of Appeals’ fundamental error was misapprehending the
procedural posture in which the PM2.5 issue presented itself. Its failure to
._ apply the propef standard for summary judgment caused the Court of Appeals
to ignore the evidence that was presented on this factual dispute. There is
unquestionably a fact issue, at this stage in this litigation, whether the Longleaf
plant will violate the PM2.5 standard. That sort of dispute can only be resolved
by trial.

The Court of Appeals was apparently misled into concluding that the
issue was whether PM10 could be a proxy for PM 2.5. Respondents, relying
on outdated agency guidance memoranda, contended that it could be and that
Respondents had therefore submitted evidence contrary to Petitioners® PM2.5
claim. The Tran affidavit, however, was direct evidence of both an actual
PM2.5 analysis and that the Longleaf plant would cause a violation of PM2.5
standards. At the very least, that conflict created a factual dispute that must be
resolved at trial.  Under Georgia law, that factual dispute could not be
adjudicated on summary judgment by the ALJ or on appeal by the Court of
Appeals.

It is important for this Court to understand that a big reason this case is so

important is because the PM2.5 issue is a critical issue nationwide. Without

- 17



_saying so, and perhaps unwittingly, the Court of Appeals has adopted
Respondents’ argument as policy, a result thaf is contrary to Georgia summary
judgment law, contrary to federal law, and contradicted by the governing
agencjr’s own standards.
| " The law is clear. See 42 U.S.C. § 7475. There are separate and distinct
air quality standards for PM10 and PMZ2.5, and a facility must show that neither
of those standards will be violated by its operation. fd.“ Recent pronouncements
made by the EPA suggest that where there is evidence that the PM2.5 NAAQS
may be violated by a proposed facility, that ‘evidence must not be igl-lored. See
EPA’s Memorandum in Opposition to Petitioner’s Motion for Stay, pp.13-14,

filed Sept. 29, 2008, NRDC v. EPA,-'Case No. 08-1250 (D.C. Cir.)) (“[Tihe
adequacy of using PMIO as a surrogate for PM2.5 is still subject to reevaluatioﬁ

— and, if challenged, to judicial review — on a case-by-case basis whenever

-eviden;:e is presented indicating that PM 10 may not be a reliable surrogate for

PM2.5 for purposes of a particular permit application.” Id. (Emphasis added}
(citing the Fulton Superior Court’s ruling in this case as an example of this

approach. Id. at 14.))

* To support its conclusion, the Court of Appeals cited out-of-date guidance
memoranda issued by the EPA that supposedly suggested that an assessment of
PM10 impacts may serve as a surrogate approach to analyzing PMZ2.5 impacts.

18



The EPA has endorsed the case-by-case approach adopted by the Fulton
Superior Court which requires scrutiny of the adequaéy of PM10 as a proxy for
PM2.5. Recenily, EPA released the following statement:

We emphasize that the continued use of the PM;, surrogate policy is not
mandatory, and case-by-case evaluation of the use of PM;g in individual
permits is allowed to determine its adequacy as a surrogate for PM, 5. If,
under a particular permitting situation, it is known that a source's
emissions would cause or contribute to a violation of the PM, s NAAQS,
we do not believe that it is acceptable to apply the PM,, surrogate policy
in the face of such predicted violation. Accordingly, each permit that
relies on the PM;, surrogate policy to satisfy the new PM; s requirements
is subject to review as to the adequacy of such presumption.

EPA’s Denial of Petition for Reconsideration and Request for a Stay on-Behalf
of NRDC and Sierra Club Related to the EPA Final Rule “Implementation of
the NSR Program for particulate matter less than 2.5 Micrometers” published in
.the Federal Register on May 16, 2008, and effective on July 15, 2008, p.3, filed
Jan. 14, 2009 (attached as Exhibit 1)(emphasis added).

‘While current EPA Guidance is not legally controlling on this issue, it is
informative and should be persuasive. It is clear from EPA’s recent statements
that when there is evidence that the PM2.5 NAAQS will be violated, one cannot
rely alone on the PM10 surrogate policy, as Longleaf and EPD have contended.
EPA’s recent statements on this issue are in accord with the controlling
provisions of the Clean Air Act and with the order of the Superior Court in this

case.
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| IV. CONCLUSION

Tall Timbers and GWF emphasize that the importance of this case cannot

be overstated. Prescribed burning has been used for generations by farmers,

- foresters and game managers. The Longleaf plant is a very real potential threat
to the continued use of prescribed burning. Tall Timbers and GWF strongly

believe that the impact of the proposed Longleaf facility upon air quality and

the use of prescribed fire in the region must be comprehensively studied and

evaluated to protect the traditional-fire dependent rural land uses of forestry,
farming and hunting, which are vital to the economy of Southwest Georgia and

North Florida; to protect the ecological function and biodiversity of the fire

.dependent southém pine ecosystem; and to reduce the threat to lives, human
health and property from catastrophic wildfire. Accordingly, Amicus Curiae

Tall Timbers and Georgia Wildlife Federation respectfully pray that this Court

grant certiorari in this matter and reverse the ruling of the Court of Appeals as

to the PM2.5 issue.
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rules. S

 from complying;
ewPMis
surxog” fe pohcy

Use of: the? “Ml surrogate policy: does fiot “waive® or® exemp
oLy It uemen_ts tatesmth exlshng auth nty to" “le nenit the

‘adequate sm'ro ga,te for PM; 5

1 me cation that would trigger: PSD-
requ_u : - . et Miare Lnrements ‘begaiise PMs ¢ is:asubset & PM0.”
73 FR 28321 2834 ‘Neverﬂle]ess, we: dJsagreawxﬂl your: conteition that ™ The few tignsition

» schieme purports:to; allow source [sic] to:be- constructed ar expanded even ifthey festiltin’ Jong-:
term; conmbutmns to violations:of the PMas NAAQS:”

ifoes and major mod




We emphasxze that the connnued:use ofthe PMio: sunrogatc policy is not: mandatory, and
' "hon of the use of PMyy m individual permi ‘allowed to determine‘ its:
If, jtting situation, it & knovwm that

i AQS, we do not

Con ' on "BMm Surrogate Policy fc
{“Grandfathering Provxslon")

vith cothplete applications
D :regula ons 4t 40 CER
Sitrary. Your

ndfathering provision o
we “must quu:reﬂla

: "QS ie., cn:her July :
: efdate‘we remsed the.angmal PNL

'the pehtmn & premisethatthe Act fdoes%nqt auﬁmonze:.EEA to grandfather-

soureesonithe b ot a complétc appiicatlon, we disap , tfprmldes
for ] te .'but sayls nthm he
expliciily or imp! | c.m' or: what cntcna should
be.applied allowmg for addmonal grandfath ing; ioh

Qecision.to’ valuate sources: dlready prandfathe ed would ﬁﬁnecess )

per,rmttmg programs by rcqmﬁng such permits to: bere-gvaluated for 1mpacts on the I‘Mz 5
NAAQS.

g;pravxsmn thatbecane
e;termmed *that

Even iFwewereto: conmﬂer ehmmutmg the new grandfathej_;'
effectwe on Jul. 5, 2008, it: cotild bg oflittle consequence hecau
only nme S(aurces actually subm.ltted a’pphcatiens telying, oi 'the P

1y 15,2008, ' : ‘rhe B dfaﬂJ

apphcak' ofis .fMereover we beheve'tha { ontml chnalog;ms :
‘Control Techno]ogy. (BACT) for PMm are likely Inmany: cases to serv
el :

Fma]ly, agwe fioted above, the use of the strogate pohcy for the sources: grandfatheted
under the federal PSD: program does not “wityeor “exetnpt™ soutces fFom: comply:lng with
_statutory. reqmrements rather; it prestimes that assessmg coiitral technologies and modehng air




giiality impacts for PMo is:an eﬂecﬂw mEans of‘fulﬁllmg fhose statutory’ requirements for PMss:
ds well as farPMm during the: transmon period being: allowed..

‘C_gg_deﬁ'éahlﬁ'l?gmgulafeéMaﬁ;ﬂi? Emissions,

‘:pubhc Tevie ng:
ndensable parhculate inatter emissionsiwerenot adnpted

'Iihe ﬁnal prowsmns on €0 I
: : slaimed, As: discussed iti the notice of proposed em i

rogram to'CPM. The fin

Yol _
BYE: not consistently:

Fective date of the: propnéed action and 1 it =
ied eniforcement nf'th‘ose-‘SIPs and pemnts th_at clearly dddregs CPM ur
ates:tHat have hot previously __drcssed (}PM toc

1 & i | :othéf states d , aVe qptedt mclude G 1
: ;ln adch o1, SOIHE SOUTCES have elected o mclude: intheit esmnates of
, po -avoid possible: delays {zesilting from adverse pubho coent) AR

the: 1ssuance of neadéd permits;.

Bven SWheresources are, ot beitg required 1o address CPM, confroltechnologiss being
selected as BACT for PMig and PM25 HtE capable of. comxollmg CPM

Tritérpollutant Traﬂingi'Rﬂfio's
Fmal'l NRDC and SC clau:n #that ourdecision to: include prcferzed.mtetpollutant tradmg

'the mterpollutant txadmg ol emissions offsets underl ]
. NR d §C gssert that sheh ratios were: developed:an ﬁnahzed

w1th it public mput:- Mbreovev youe claim that fig: Act does not-pérmit mtcrpo]]utant offsét

We: bBllEVB the Act oritains the necessary authonty forusito: regulate precursor
+-offset trading ofisich.precursors.. .As defined under. secstmn 302(g).

stof _
of fen_n “SHiT pollutan mcludes any precursors to the forrnation: Y AT pollutant,
“tocth ot that the Adritinistrator ‘hiis ldennﬁed such precuif§oror precuisors: sfor the: partioular

;:putpose for which the term *air ﬁoﬂutant js.used.”




Theule does: r;ot require use: ofthe preferred ratins, and pubhe fiotiee and commient is

built'into the procesi throug Wbmh’ﬂne mterpo]lutanttra&mg rograin is incorporatedmto ‘the
state NSRprogram Th h SIP e _sicn;-;éaﬁfaiji:ij;tg? terpallufanttradm I Pro} :
inchiding the pr red offse ‘ra s= Voﬂ:tar sitigsindependently- dopted by 1h

be: sub]ected ta ,B.l't of the EPA | 2pp oval rotess fot the SIE (m H
dditios ﬂ1e statas adopuon af:suchpmwsmns 1 thelf

: ofmajar '

Re_qu_e_s't.'_foi‘?“g’thyi‘of-Implbﬁiéh?taii:ﬂn

NRDC and: §C lso reguest that EDPA stay 1mplementatw*n of the final fule pendmg
seconsideration or the. rule. Becauise EPA is denying the petition for facosideration:in ifs
entirety, 'a;-stay pendmg reconsideration is unnecessary.

W’e_ ;g'ppremate your cotnments ¢ and interest in-this: nnportant ynatter.

ce:  Mr. David 8. Bamn Ear&ljushce
Mr, ’I‘lmathyll Balle, Barthjustice
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I do hereby certify that I have this day served a copy of Tall Timbers

Research Station & Land Conservancy and Georgia Wildlife Federation

Amicus Curiae Brief in Support of Petitioners, by depositing a copy thereof,

- postage prepaid, in the United States Mail, first class, properly addressed upon:

Diane L. Deshazo
Margaret K. Eckrote
State of Georgia

Department of Law
40 Capitol Square SW
Atlanta, Georgia 30334

Counsel for Carol Couch and The Georgia Environmental
Protection Division, Georgia Department of Natural Resources

Patricia T. Barmeyer

Leslie A. Oakes
Ray Persons
John Bottini

King & Spalding

1180 Peachtree Street, N.E.
Atlanta, Georgia 30309
Counsel for Longleaf Energy Associates, LLC

Justine Thompson
Pamela Orenstein
GreenlLaw
State Bar of Georgia Building
104 Marietta Street, NW, Suite 430
Atlanta, Georgia 30303

David Walbert
Parks, Chesin & Walbert
26th Floor
75 Fourteenth Street
Atlanta, Georgia 30309
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George Hays
GreenLaw
236 West Portal Avenue, # 110
San Francisco, California 94127
Counsel for Friends of the Chattahoochee and Sierra Club

This 26™ day of August, 2009.

Dpeedid iz,

James E. Butler, Jr.

Ga. State Bar No. 099625

Joel O. Wooten

Ga. State Bar No. 776350

BUTLER WOOTEN & FRYHOFER, LLP
105 13" Street (31901)

P.O.Box 2766

Columbus Georgia 31902 .

(706) 322-1990
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